IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 2157 DAY OF JULY 20CS
BEFORE
THE HON’BLE MR. JUSTICE N.XUMAK
Writ Petition No. 8127 of 2008(GM-REE)

Between:

Bangalore International Airport Limited

A Company incorporated under the provisions
Of the Companies Act, 1956

Having its Registere:d GTce at

No.118, Gayathri Lakefion:

Outer Ring Road, Hebbal

Bangalore - 560 024

And represented by iis

Head - Legal & Comwpany Secretary and
Authorised Representative

Sri A.R.Rajaram .. Petitioner

(By Sri R.N.Narasimiiamurthy, Senior Counsel for Sri T.S.Amar

Kurar, Advocate for M/s Lawyers Inc., Advocates)

Ana:

1.

Karnataka Infermation Comission
Represcnted by its Authorised representative
.8, Buildings, 37 Stage, 31 Floor

Jr. B.R.Ambedkar Road

Bangalore - 560 001

. Sri Benson lssac

Major, Father’s name not known
No.427/2, 12th Main, 7t ‘A’ CrossYelahanka New Town
Bangalore — 560 064 b



3. The Public Information Officer
Karnataka State Industrial Investment
Development Corporation Limited
No.49, Khanija Bhavan
East Wing, 4t Floor
Race Course Road
Bangalore - 560 001

4. The State Chief Information Cominissioner
M.S.Buildings, 3r¢ Stage, 34 Floor
Dr. B.R.Ambedkar Road
Bangalore — 560 001 .. Respondents

(By Sri B.Vecrappa, AGA for R-1, R-3 and R4 and Sn
B.N.Jagadeesh, Advocate for R-2)

This writ petition is filed under Articks 226 and 227 of the
Constitution of Indis praying to set aside the order passed by the
1%t respondent dt. 14.5.2008 passed in KIC 1286 Com 2007 as per
Annexure-C and io declare that the petitioner is not a “Public
Authority” as defiued vuder Secticn 2{h) of the RTI Act and etc.

This petition coming up for orders on this day, the Court
made the following:-

ORDER.

The peiitioner has challenged in this writ petition the order
passed by the 1% respondent-Karnataka Information
Commissioner dated 14.05.2008 as per Annexure-C declaring the
petitioner as a ‘Public Authority’ as defined under 8ection 2(h) of
the Right to Information Act, 2005, for short hereinafter
reierred to as “the Act”. §‘1./



2. The petitioner is a public limited company. [i is not a
Government Company as defined under Section 117 of the
Companies Act, 1956. The 22d respondent herein by name Sri
Benson Issac filed an application under Section 4(1}ib} of tne Act
secking suo moto publication of the information in respect of the
petitioner as provided under Section 41j‘b) of the Act. The
petitioner replied stating that it 15 aot a ‘Public Authority’ as
defined under Section: 2(h) of the Act and hence it was not required
to make such a publication under Section 4{1)}{b) of the Act.
Aggrieved by the same, the 29 respondent moved the Karnataka
Information Cornmissioner {for short hereinafter referred as ‘KIC)
under Section 18 of the Act. The said complaint was listed before
Sri K.A.Thippeswamy, the State Information Commissioner (for
short hereinafter referred to as ‘SIC’.) The SIC issued notice to the
petitioner seeking its response. SIC was also of the opinion that,
the complairt involves question of substantial law, and therefore
he ordered that the complaint be posted for further hearing by Full
Bench. Thereafter, the State Chief Information Commissioner {for
short hereinafter referred to as the ‘SCIC) took up the matter for

censideration heard the parties and passed the impugned order

V,.



holding that petitioner is a ‘Public Authority’ under the Act and
therefore he issued directions under the said Act. Aggrizved by the

said order the petitioner is before this Hou’ble Coust.

3. Sri R.N. Narasimbamurthy, learned Scnior Counsel
appearing for the petitioner contended that in the first place the
impugned order passed is one without jurisdiction, as the SCIC had
no jurisdiction to decide this matter, when once SIC was of the
view that it has to be heard by a Fuli Bench. He also contended
that even on merits the impognred order is unsustainable, Per
contra, learned counsel for the 22¢ respondent submitted that the
SIC bas no power to refer tiie matter to the Full Bench as he has
done. In those circumstances, the SCIC was well within his
jurisdiction to entertain this matter by himself and pass the
impugned order. He also submitted that this question of
jurisdictior: was never agitated by the petitioner before the SCIC
aud thercfore, they are estopped from challenging the order on that

grouna before this Court. The learned Government Advocate

supported the impugned order, k'//




4 In exercise of the powers conferred under sub-scctions {1)
and (2) of Section 27 read with sub-section (4) of Section 15 of the
Act, the Government of Karnataka has made the Kernatuka Right
to Information (Constitution of Beuch=s} Ruiss, 2066 (for
short hereinafter referred to as “tice Rules”). Rules 3 and 4

read as under;

“3. Constitution of Benchas:- (1) The State Chief
Information Commissicner shall be competent to
constitute Benrches consisting of the State Chief
Information Commissioner with one or more State
Information Commissioners or consisting of two or

more State Information Commissioners.

(2} It shall also be competent for the State Chief
Information Commissioner or any other State
Information Commissioner authorised by State Chief
information Commissioner in this behalf to function as
& Bench consisting of a single member and exercise
the juiisdiction, power and authority of the Karnataka
Information Commission in respect of such classes of
cases or such matters pertaining to such classes of
cases as the State Chief lnformation Commissioner

may by general or special order specify:



e,

Provided that if at any stage of the hearing of
any such case or matter it appears to the State Chief
Information Commissioner or State Information
Commissioner that the case or matter is of such 2
nature that it ought to be heard by a Bench consisting
of two or more members the case may be transferred
by State Chief Information Commissioner or as the
case may be, referred to him for transfer to such
Bench as the State Chief Information Commissioner

may deem fit.

4. Reference to Fuli Bench:- Notwithstanding
anything coniained in Rule 3, the State Chief
Information Copunissioner may and if a Bench
referred to in Rule 2 zo thinks fit, shall, constitute a
full Bench of such number of State Information
Commissioners as he wmay specify. The decision of the
full Bench shall be in accordance with the opinion of

the majority.”

The aforesaid provisions provide for constitution of Benches. It is
the prerogative of the SCIC to constitute Benches consisting of
himseli with one or more SICs or consisting of two or more SICs.
Even a single Member of the Commission could function as a

Bench. Such a Bench consisting of a single Member can exercise




the jurisdiction, power and authority of the KIC, in respect of sach
classes of cases or such matters pertaining to such classes of
cascs as the SCIC may by general or special order specify.
Therefore, it is clear that the SCIC has been empowered o
constitute a Bench consisting of a Single Memher, a Bench
consisting of two Members and a Fuill Bench. The Proviso to sub-
rule (2) provides that after a case is assigned to a Bench consisting
of a Single Member, during the course of the hearing, at any stage,
it appears to the SCIC or the SIC who is hearing the matter, the
case is of such a npature, that it ought to be heard by a Bench
consisting of two or more members, then the said case is to be
heard by the Benck consisting of two or more Members. If the
SCIC is satisfied to thet effect, then he may transfer the said case
to such Bench as he may deem fit after constituting such Bench.
Ifit is the SIC wiio is of the view that it has to be heard by a Bench
consisting of iwo or more members, then he may transfer the said
case to the SCIC for constitution of a Bench consisting of two or
more Mewsbers and on such transfer, the SCIC shall transfer the
casc to such Bench he may deem fit. Rule 4 deals with constitution

of Full Bench and referring the matter to the Full Bench. Once a

h{/,.






the petitioner enclosing the copy of the complaint petition and alsc
a copy of the application dated 08.07.2007 of the 2°¢ respondent
secking views/ oommcnfs of the petitioner, and adjourned the case
to 06.12.2007 at 3.30 p.m. In the said order he observed that as
the complaint involves questions of substantiai law, the complaint
is posted for further hearing by Full Bench of the Commission. It
appears the SIC realised that he has no power to transfer the
complaint to Full Bench and the said power is vested only with
SCIC. Therefore, Lz referzed the complaint to SCIC, However,
SCIC instead of referring the complaint to the Full Bench decided
to decide the compiaint Ly himseif Then he issued notice to the
parties, heard tbem and passed the impugned order. By the
impugned order, it was held that the petitioner is a body
substantially finauced by the Government and is therefore a
‘Public Authority’ as defined under Section 2(h} of the Act and went
on 1o issue further directions pursuant to the said Act. Therefore,
it is ciear when once the SIC was of the view that the complaint
involves questions of substantial law and it has to be decided by a
Fuli Bench, though he passed an order directing further hearing by

the Full Bench, he appears to have realised that he has no such _
W
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power and therefore he has referred the complaint to the SCIC,
The said reference/transfer of the complaint which was perding
before him to the SCIC is legal and valid. However, it 12 the SCIC
who should have referred it to a Full Bench. lo fact Ruie 4
categorically states if a Bench referred o in Rule 2 so thinks fit the
SCIC shall constitute a Full Bench of sech number of SIC as he
may specify. In those circumstances, the SCIC had no Jurisdiction
to decide the said comnlaint by constituting Bench consisting of
himself only. He wes legally bound to constitute a Full Bench and
transfer the said cemplaint to the Full Bench for decision.
Therefore, the impugned order passed by the SCIC is one without

jurisdiction, void ab initio and hable to be set aside.

6. in so far as the argument that this question was not
raised by the peiitioner before the SCIC and therefore, he is
estopped from wvrging it in this writ petition is concerned, it is a
uestion of junsdiction. It is settled law that the parties by
conscnt caunot confer jurisdiction on an Authority if the said
Authority had mno jurisdicton under law, Therefore,

notwithstanding the fact that this question was not urged before




i}

SCIC, it is open to the petitioner to urge this ground i this writ

petition and the said point is well taken and it is therefore upheid.

7. In so far as the merits of the case iz cencerned, it becomes
an order without jurisdiction and therefore, it is Iable to be set
aside kecping open the contention of both the parties intact to be
re-agitated before the Full Bench which shal! decide the case on
merits, in accordance with law, without in any way being

influenced by any of the vidservations of this Court.

£. As this matter is pending before the authorities for more
than one and a hali years, it is appropriate that the SCIC shail
talre steps fo constitute a Beuch in accordance with the Proviso to
sub-rule {2) of Pule 3 and Rule 4 and such Bench shall dispose of
this matter expeditiously. Hence I pass the following order:

3 Writ petition is allowed.

{i)  The impugned order is set aside only on the ground of

want of jurisdiction.
{u) All contentions are left open to be decided by the

Bench on merits and in accordance with law.

b
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The Chief Information Commissioner shall constitute
the Full Bench within a week from the date of receipt
of this order. The Full Bench so constitated shall
decide this application of the 274 respondent within
two wecks from the date of its constitution after
appearance of both the parties. Both the parties shall
appear before the State Chief Information
Commissicner on $1.08.2008 and take further
mstructions.

No costs.

Sd/=
Judge




